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By F Martin Tieber

ou are a defense attorney han-
dling a criminal appeal and you
have just lost in the state’s high-
est court. Where and how do you
appeal? There are two roads to
travel if you have federal consdtutonal is-
sues. You can continue the criminal ap-
peal by petitioning for certiorari in the U.S.
Supreme Court. A cert petiion must be
filed within 90 days, and, unless the case is
unusual or highly visible, you generally
need to demonstrate a split of authority be-
tween the Michigan Supreme Court and
other state supreme courts or federal courts
of appeal in order to generate the interest
of the nation’s high court. The other option,
for those whose clients are in state cus-
tody, is to initiate a habeas corpus action in
federal district court against the warden
who is holding your client
A Petition for Writ of Habeas Corpus
(from the Latn: “You have the body”) is a
civil common-law and statutory procedure
that provides collateral review. The “Great
Writ” is the “ad subjiciendum” form that tests
the constitutionality of your client’s impris-
onment. The writ is “inextricably inter-
twined with the growth of fundamental
rights of personal liberty” Fay v Noig, 372
US 400, 83 S Ct 822; 9 L Ed 2d (1963). The
historical importance of the writ over cen-
turies is at odds with it's recent contrac-
tion through common law, beginning in the
1970s with decisions of the Burger Court
and continuing through the present-day
Rehnquist Court.!

Fourth Amendment claims are no longer
cognizable in habeas corpus? (although it
has been held that failure to raise a win-
ning search and seizure issue can still be
raised as ineffective assistance.of counsel)3
Stricter rules with respect to contempora-
neous objection (procedural default and
cause and prejudice exception), retroac-
tivity and exhausdon have been adopted.+
State court fact-finding has been given
greater deference’

Despite these limitations, the Great Writ
is available to correct severe malfunctons
in state criminal justice systems and to
redress errors impugning the integrity of
the fact-finding process. Jackson v Virginia,
443 US 307; 99 S Ct 2781; 61 L Ed 2d
560 (1979). Practitioners must be aware,
however, that congressional activity last
year may have reduced that availability.
Trial and appellate strategy in criminal
cases demands a full understanding of the
new limitations.

THE ACT: EFFECTIVE DATE,
RETROACTIVITY AND
NEW TIME LIMITS

On April 24, 1996, the president signed
the Antiterrorism and Effective Death Pen-
alty Act of 1996 (AEDPA), Pub L No 104-
132, 110 Stat 1214 (codified, inter alia, at 28
USC 2244 et seq.) As can be gleaned from
the tide, one of the motivating forces be-
hind the AEDPA was the politicaily popular
goal of reducing the time from conviction
to execution in death penalty cases, thereby
making the death penalty more “effective.”

Because habeas corpus review is an es-
sential aspect of the appeal process in death
penalty cases, Congress sought to achieve
its goal by setting new limits on this proc-
ess. Although Michigan does not employ
the death penalty, ttle [ of the AEDPA af-
fects federal habeas corpus review of Michi-
gan felony convictions, since most changes
wrought by the AEDPA are applicable to
nondeath penalty cases as well.

ile it has been just over a year since
the AEDPA was signed, there have
been a substantial number of federal
opinions interpreting its various provisions.
Unanimity is rare, but there is general agree-
ment that the effective date of the AEDPA
is'April 24, 1996. Lyons v Ohio Adult Parole
Authority, 105 F3d 1063 (CA 6, 1997) rev'd
in part, Lindh v Murphy, 521 US __; 117
S Ct 2059, 138 L Ed 2d 481 (1997) (AEDPA
not retroactive on noncapital cases).

With respect to retroactive application,
Section 107 of tide I of the AEDPA, which
sets out special habeas corpus procedures in
capital cases and will be discussed below,

is specifically applicable to pending cases.

Litigants have used this language in Section
107 to urge that the general habeas corpus
reforms throughout the remainder of ti-
tle I should not apply to pending cases. The
Sixth Circuit did not buy this argument in
Lyons, supra at 1067, holding that proce-
dural changes were applicable to pending
noncapital cases. However, that ruling was
recently reversed by the U.S. Supreme
Court in Lindh v Murphy$ The AEDPA ap-
plies only to those noncapital cases filed
after its effective date.
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Other than the subtle but significant
changes in the scope and standard of fed-
eral review of state court convictions,
which will be discussed below, the most
irportant change is the new statute of lim-
itations. Previously, federal habeas corpus
petitions could be filed at any time after
state review. In fact, exhaustion require-
ments? encouraged delay of some claims
umtil all claims were ready for federal re-
view. The AEDPA demands that petitions
be filed within one year of the conclusion
of “direct review™8 Allowance is made for
claims prevented through unconstitutional
state action or for newly recognized, retro-
active constitutional rights. Also, where rel-
evant, the one-year time limit will not begin
to run until the factual predicate of a claim
could have been discovered through the
exercise of due diligence.

( irect review” is not defined within

the statute and will have to be in-

terpreted within the context of a
particular state’s appellate system. In Michi-
gan it is safe to say that direct review ends
with an opinion from the Michigan Su-
preme Court or an order from that Court
denying leave to appeal. Although it would
be logical to conclude that a timely certio-
rari request filed in the U.S. Supreme Court
would constitute part of “direct review,”s
anid would thus toll the one-year statute of
limnitations during its pendency, that has
not yet been decided.

The language of the AEDPA, Section
2244(d)(1)(A) (“..the limitation period
shall run from. .. the expiration of time
for seeking [direct review]...”) has led
some practitioners to conclude that the
one-year limitation period does not begin
to run until the expiration of time within
which certiorari could have been sought (90
days after conclusion of Michigan Supreme
Court action) even if no cert petition is
filed. However, undl this is firmly estab-
lished the safe course is to mark time from
the date of the final state order or opinion.

The AEDPA specifically provides for
tolling of the one-year statute of limitations
during the “pendency” of collateral post-
conviction proceedings. Preparation time,
which can be extensive, is not covered. De-
fense attorneys must be careful that they do
not exhaust the limitation period preparing
a state postconviction collateral attack.

Criminal appellate defense practidoners
must be attentive to problems raised by the
new timing requirements. First, efforts
should be made to lock-step federal issues
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Although Michi

gan does not employ the death penalty; )

title 1 of the AEDPA affects federal habeas corpus
review of Michigan felony convictions, since most
changes wrought by the AEDPA are applicable
to nondeath penalty cases as well.

in the state courts to avoid conflicts be-
tween the statute of limitations and ex-
haustion requirements. Second, and even
more important, efforts should be made to
ensure that representation is continued on
a dmely basis, even if this means petition-
ing the federal courts for appointment of
counsel where appropriate.

DEATH PENALTY CASES

Although Michigan is not a death pen-
alty state, a brief explanation of death-
penalty-specific provisions in Section 107
of dtle 1 of the AEDPA is in order. A state
that seeks to impose the death penalty can
“opt-in” to more stringent timing require-
ments by establishing, through statutory
enacument or court rule, a mechanism

whereby competent counsel will be paid
reasonable fees 10 carry forward the neces-
sary lidgation. Competency standards must
also be provided.

Once a state opts-in, a habeas corpus pe-
tition must be filed within 180 days of the
conclusion of direct review. The federal
district court must then decide the peti-
tion within 180 days. The court is permit-
ted one 30-day extension for good cause
shown. The federal courts of appeal are
subject to a series of time limits with re-
spect to action on the case and both the dis-
trict and circuit courts must give capital
cases priority over all other cases.

EXHAUSTION

The rule demanding that a state prisoner
exhaust all state remedies before seeking
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federal review is modified in two respects.
First, the federal courts are now authorized
to deny a petition on the merits even though
the issues have not been exhausted. Sec-
ond, the federal courts are not permitted
to infer state waiver of the exhausdon re-
quirement from lack of response, although
the state may sdll affirmatively waive the
requirement. These changes award obvi-
ous tactical advantages to the state.

STANDARD OF REVIEW
AND DEFERENCE TO
STATE COURT FACT-FINDING

Federal habeas corpus has always been
an extraordinary remedy, not to be used
to relitigate state criminal dispositions on
a routine basis. 0 State court fact-findings
have been given great deference for some
titne under the U.S. Supreme Court’s 1981
decision in Sumner v Matall The AEDPA
has tghtened these limits.

nder the language of the AEDPA,
Urelief may be granted only if state

court adjudication of the issues “re-
sulted in a decision that was contrary to, or
involved an unreasonable application of,
clearly established Federal law, as deter-
mined by the Supreme Court of the United
States” 28 USC 2254(d)(2). Factual deter-
minations made by state courts continue to
be presumed correct and under the Act
may now be rebutted only by “clear and
convincing evidence.” Id., Section 2254
(e)(1)22 The standard of review for legal
determinations and mixed questons of law
and fact remains de novo. See Pitsonbarger v
Gramley, 103 F3d 1297 (CA 7, 1996).
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While some practitioners feel that these
substantive provisions reflect previous ha-
beas corpus practice, it is apparent that the
federal appellate courts, while not always
in agreement on the precise meaning of the
new language, are making frequent use of
the Act’s terminology in denying petitions
for the writ.13

Whether the AEDPA shifts the focus of
the federal courts to a significant degree re-
mains to be seen. When signing the bill,
President Clinton noted his expectation
that the courts would construe subsections
2254(d) and (e) to permit independent fed-
eral court review of constitutional claims.
While the federal judiciary is not likely to
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The federal courts of appeal
are subject to a series of
time limits with respect to
action on the case and both
the district and circuit courts
must give capital cases
priority over all other cases.

surrender its independence, the AEDPA
may well affect how federal judges will
review cases using the de novo standard 4
Criminal defense practitioners, at trial and
on appeal, can safeguard against a more
limited federal review by identifying fed-
eral claims as early as possible and fully lit-
igating them in the state courts.

SUCCESSIVE PETITIONS

The AEDPA places severe restrictions on
second or successive petitions from the
same petitioner. Any claim previously pre-
sented must be dismissed. New claims can
be raised in a subsequent petition only if
they depend on a new rule of constitu-
tional law that the U.S. Supreme Court has
made retroactive, or if their factual base
could not have been previously discovered
through due diligence. A petitioner rely-
ing on the second exception must also
show that the “facts underlying the claim,
if proven and viewed in light of the evi-
dence as a whole, would be sulfficient o
establish by clear and convincing evidence
that but for constitutional error, no rea-
sonable fact-finder would have found the
applicant guilty...” 28 USC 2244(b).

APPEAL TO THE CIRCUITS

If a petition is denied in federal district
court, review may be sought in the federal
circuit court. Formerly, a “certificate of
probable cause™ was needed, and the cer-
tificate was initially requested of the dis-
trict judge who denied the petition. A cer-
tificate of probable cause was granted if the
petitioner could make a “substantal show-
ing of the denial of [a} federal right15 The
AEDPA now requires a “certificate of ap-
pealability” Language changes in Section
102 of the Act raised a question as to
whether district judges still had authority
to issue the renamed certificate. The federal
appellate courts that have considered the
issue have generally held, by rule or deci-
sion, that district courts may stll issue the
certificates! The Sixth Circuit has reached
this conclusion through case law, Lyons v
Ohio Adult Parole Authority, 105 F3d 1063,
1073 (CA 6, 1997) rev'd on other grds, Lindh
v Murphy 521 US ___; 117 S Ct 2059; 138
L Ed 2d 481 (1997), and administrative
order, In re Certificates of Appealability, AO
97-02, issued February 14, 1997 The new
certificates must specify which issues are
to be reviewed. The Sixth Circuit has noted
the AEDPAS use of the language of the pre-
vious standard in holding that the criteria
for determining whether a certificate should
be issued has not been changed. Lyons,
sypra at 1073.

CONCLUSION

Although the AEDPA has not been ef-
fective for long, much has been written
about it and much of this writing suggests
a curtailment of federal review of state
court convictions. Criminal defense prac-
titioners should plot strategy with this
in mind. ®
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